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HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:- Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

Session Case No- 107 of 2017 

u/s 366/376  IPC 

STATE 

Versus 

Foridul Islam 

   Accused person 

(Committed by Sri B. Prasad, then Ld. JMFC, Bilasipara in GR case No- 18/06 

u/s 366/493 I.P.C.) 

 

Advocate appeared:- 

For the state:-Mr. T. Kr. Bhattacharya, Addl. P.P 

For the accused:- Mr. Shanti Uddin Sk., Advocate. 

Date of institution of the case    :-  20-11-06 

Date of commitment            :-  06-06-17 

Date of Framing charge          :-  03-07-17 

Date of prosecution evidence   :- 19-09-17, 21-10-17, 20-11-18,  
          06-03-18 
 
Statement of accused recorded on :- 21-03-18 

Date of Argument                      :- 26-03-18 

Judgment delivered                 :- 07-04-18 
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JUDGMENT 

 Prosecution Case 

1. Prosecution case as unfurled from Ext-1 ejahar is that accused Foridul Islam 

being friend of informant's husband had visiting terms at their house and also 

developed and maintained good relationship with informant and taking 

advantage of his frequent visit at informant’s house, accused Foridul Islam 

developed intimacy with informant and physical relationship started against 

her will. Her husband coming to know this fact of physical relationship in 

between her and accused Foridul Islam on 26-09-06 at about 08.00 pm her 

husband rebuked her and as her husband rebuked her  she came out from 

her house and  while she was sitting in the dark at that time accused Foridul 

came to her and under false promise consoled her and taken her to his house 

but accused's father did not give her shelter at their house. Thereafter, 

accused took her to the house of his maternal uncle Boxar Ali and he run 

away leaving her in the house of Boxar Ali and now she is 7 month pregnant  

and suffering from depression and wanted to settle the matter amicably 

through village salisha but as no salisha held she lodged the ejahar before 

the Chapar PS.      

Investigation 

 

2. Officer-in-charge of Chapar police station on receiving the ejahar from 

informant/victim registered a police case vide Chapar police case No.  196/06 

under section  366/493 I.P.C. and SI Jit Bahadur Sonar was entrusted to 

conduct the investigation of the case and after completion of investigation IO 

submitted charge sheet against the accused person named herein above u/s  

366/493 I.P.C.    

Committal 

3. On receipt of the charge sheet, then Ld. JMFC, Bilasipara, took cognizance 

and after furnishing necessary copies to accused person committed the case 

before the Learned. Sessions Judge, Dhubri for trial and Learned Session 

Judge, Dhubri made over the case to this court for trial. 
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Charge 

4. After hearing learned counsel for both sides and perusal of material on 

record charge u/s 366/376 IPC is framed  against the accused person Foridul 

Islam and when charges are read over and explained to the accused person, 

he pleaded not guilty and claimed to be tried.  

  

Trial 

5. In order to prove the prosecution charges against the present accused 

person, prosecution adduce evidence of all together 9 number of witnesses 

and exhibited 6 number of documents. PW-1 informant/victim, PW-2 Dr. Arup 

Kr. Choudhury, PW-3 Mazeda Khatun, PW-4 Bhaben Namadas, PW-5 

Motbhan Bibi, PW-6 Amoja Bewa, PW-7 Monowara Bibi, PW- 8 Mozor Ali, PW-

9 Inspector (Retired) Jit Bahadur Sunar.  Ext1 -Ejahar, Ext-2 Medical Report, 

Ext-3 Smear report, Ext-4 Radiological report, Ext- 5 Sketch Map, Ext-6 

Charge sheet. After closure of the prosecution evidence, statement of the 

accused person recorded u/s 313 Cr.P.C. Accused plea is total denial, 

however declined to adduced evidence in support of the plea of denial.  

 

6.                            POINTS FOR DETERMINATION:- 

 

i) Whether accused on 26-09-06 at about 08.00 pm at village 

Kharida Gossaigaon kidnapped informant/victim with intent that 

she might be compelled to marry against her will or in order that 

she might be forced or seduced to illicit intercourse by accused 

and other ? 

ii) Whether accused on 26-09-06 at about 08.00 pm at village 

Kharida Gossaigaon committed rape on informant/victim ? 

ARGUMENT 

 

7. I have heard learned counsel for both sides. Ld. Addl. P.P submitted that by 

adducing evidence of informant/ victim, MO and IO establish the prosecution 

charge against the accused person. Ld. defence counsel made submission 

that except informant/victim no other witnesses supported the prosecution 

case and there is delay in lodging ejahar and same is not explained in the 

ejahar. Ld. Defence counsel further submitted informant/victim voluntarily 

accompanied the company of accused and therefore she did not lodge any 
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ejahar while she was staying with accused for about 6 month at Kokrajhar 

and same caste doubt on the testimony of informant/victim and therefore 

evidence of prosecution does not bring home prosecution charge against the 

accused person and therefore accused Foridul Islam entitle acquittal.    

 

EVIDENCE 

 

8. Evidence of PW-1 informant/victim is that incident was took place 11 years 

back. Her husband and accused worked together and therefore accused had 

visiting terms with them. She stated accused forcefully taken her to 

Kokrajhar and kept her at Kokrajhar for 6 months and after taking her to 

Kokrajhar accused wanted to kept with him as his concubine without 

marrying her and during that period they had sexual intercourse. She 

deposed accused without marrying her wanted to fled away and accused set 

her on fire and after that accused provide treatment to her but she was not 

cured. She deposed after her half treatment accused left her alone at 

Kokrajhar and fled away. Thereafter coming to know that she was at 

Kokrajhar her parents came and taken her to her parental house and since 

then she was staying at her parent's house and in this incident she lodged 

ejahar vide Ext 1. She further deposed during stay with accused she was 

pregnant  and at that time accused left her alone and her pregnancy was 

miscarriage. She deposed after lodging of ejahar police produced her before 

doctor for medical examination. In cross she stated she can't say day, date, 

month and year of incident. She stated she lodged the ejahar when accused 

left her alone and she did not lodge any ejahar when accused took her at 

Kokrajhar. She stated at Kokrajhar they are staying in a rented house in the 

house of Akbar Ali.   She stated she came to Kaithpara with her mother from 

Kokrajhar and after one month she lodged ejahar and at the time of lodging 

of ejahar she was two month pregnant. She stated she was not in love with 

accused  and her husband lodged one report ( ejahar) before police  about 

her kidnapping, soon after her kidnapping. She denied defence suggestion 

that as her pregnancy was miscarriage her husband drove her out from his 

house. 

9. PW-2 Dr. Arup Kr. Choudhury deposed on 23-11-2006 he examined 

informant/victim  as per police requisition vide Chapar PS Case No 196/06 u/s 

366/493 IPC and on examination found hymen absent, Introstis admits two 

finger loose. Pregnant P/A height of fundus 30/32 weeks. No mark of 
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violence. As per report of pathologist no spermatozoa seen in the smear, 

urine test for pregnancy test +(ve) and radiological age of the person is 

above 18 years.  He deposed in his opinion from the clinical examination 

radiological report and laboratory investigation the age of woman is above 18 

years and no decision to be ascertain whether she is raped or not from the 

above finding. In cross he stated at the time of examination he did not find 

any recent sign of rape on the informant/victim.  

10. PW-3 Mazeda Khatun, PW-4 Bhaben Namadas, PW-5 Motbhan Bibi, PW-6 

Amoja Bewa, PW-7 Monowara Bibi and PW-8 Mozor Ali deposed that they 

have no knowledge about the incident. Defence declined to cross examine 

PW-3, PW-4, PW-5, PW-6, PW-7 and PW-8.  

11. PW-9 Inspector (Retired) Jit Bahadur Sunar is IO of this case. He deposed on 

20-11-06 at about 04.00 pm informant/victim lodged ejahar before O/C 

Chapar PS and O/C Chapar PS after registration of the case endorse him to 

investigate the case. After taking charge of the investigation, he recorded the 

statement of the informant at police station, went to place of occurrence in 

the house of informant's husband at village Kharida Gossaigaon, recorded 

statement of the husband of informant/victim at place of occurrence, drawn 

sketch map, recorded statement of other witnesses, visited the house of 

accused not find him, produced informant/victim before doctor for medical 

examination, collected medical report of the victim and after completion of 

the investigation submitted charge sheet against the accused Foridul Islam 

u/s 366/493 IPC vide Ext 6 showing accused in the absconder column of the 

charge sheet.  In cross he stated ejahar was lodged after two months of the 

incident and specific ground for delay in filing ejahar was not mentioned by 

the informant/victim. He stated no information, ejahar was lodged earlier in 

connection with this case prior to lodging of Ext-1 ejahar by informant/victim. 

He stated informant/victim did not state before him that she was two month 

pregnant at the time of lodging of ejahar.  

DISCUSSION, DECISION & REASON THERE OF:- 

12. Prosecution allegation against the accused as per Ext-1 ejahar Foridul Islam 

is that on 26-09-06 at about 08.00 pm at village Kharida Gossaigaon he had 

kidnapped informant/victim from her house and committed rape on her. In 

this case independent witnesses PW-3, PW-4,PW-5,PW-6,PW-7 and PW-8 did 

not whisper any incident as narrated by the informant alleged victim in her 

ejahar.  
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13. Prosecution to establish the charge of section 376 I.P.C against the accused 

must show that accused had sexual intercourse with the victim and said 

sexual intercourse is against the will, consent of the victim.  It is settled 

principle of law that consent obtain by fraud, misrepresentation of fact is not 

amounted to consent. To find out the consent whether it is free consent and 

whether obtain under misrepresent of fact is to be seen from the scrutiny of 

the statement of the victim with other piece of evidence. Further it is the 

settled principle of law that an accused can be held guilty and convicted 

based on the sole evidence of victim. But at the same time it is to be seen 

whether said sole evidence derived confidence and is free from doubt and is 

sufficient enough to hold the accused guilty. Now let me see whether 

prosecution able to bring home all the ingredients to constitute an offence of 

kidnapping of woman to marry her against her consent and rape against the 

accused Foridul Islam fulfill or not and whether sole statement of the PW-1 

informant /alleged victim is believable and sufficient to hold accused guilty in 

the prosecution charges. Whether evidence on record pointed that it is the 

accused who impregnated PW-1.    

14. Ejahar and statement of informant alleged victim clearly pointed that accused 

is frequent visitor in the house of victim and they maintained good 

relationship. PW-1 before court stated accused forcefully taken her to the 

Kokrajhar and he kept her at Kokrajhar for 6 months and accused refused to 

marry her and wanted to keep her as his concubine and when they stayed 

together they had sexual intercourse. She stated accused wanted to fled 

away without marrying her and thereafter accused set her on fire but 

accused provides treatment to her and she was not cured and full treatment 

was not provided by the accused and while she was undergoing treatment 

and her treatment was half accused run away leaving her at Kokrajhar and 

thereafter her parent came  to know  that she was staying at Kokrajhar, her 

parents came there, paid house rent and took her to her parent's house and 

in this connection she has lodged ejahar vide Ext-1.  

15. Now let me analyze statement made in the ejahar. In the ejahar informant 

alleged victim did not whisper a single word that accused set her on fire. In 

her statement recorded u/s 161 Cr.P.C informant/victim did not whisper that 

accused set her ablaze at Kokrajhar. Thus shown that she made this 

statement for the first time before the court after 12 years and therefore her 

this piece of evidence is not believable. To find out the veracity of the rest of 

the statement made by the PW-1 before the court I have looked into her 
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statement made before the police u/s 161 Cr.P.C and also vigorously 

scrutinized her statement made in the ejahar Ext-1 which she lodged on 20-

11-06. PW-1 in her evidence stated that she spent 6 months at Kokrajhar 

with accused but her ejahar shown that on 26-09-06 when her husband 

came to know about her relationship with accused, he rebuked her and 

controlled her. Thereafter she came out from her matrimonial home out of 

sadness. Informant/victim lodged ejahar on 20-11-06. Her ejahar does not 

point that accused took her to Kokrajhar. Her ejahar pointed she went with 

accused at accused’s house but parents of accused did not give them shelter 

and then went to the house of accused's maternal uncle Boxar Ali  and 

accused left her at his maternal uncle Boxar Ali's house. Ejahar reveals that 

they are never lived together at Kokrajhar for 6 months. Reading her 

statement recorded u/s 161 Cr.P.C also goes to show that she did not live at 

Kokrajhar for 6 months. Thus, her statement that she lived with accused for 

6 months together and accused had sexual intercourse with her and kept her 

as his mistress at Kokrajhar does not carry wight and this statement was 

made for the first time before the court and therefore her piece of statement 

is not believable. 

16. Her ejahar shown that she had physical relationship with the accused. Her 

statement made before the court also shown that the sexual intercourse that 

have taken place in between her and accused, if any, not forceful because 

she has stated they are living at Kokrajhar for 6 months and they have had 

sexual intercourse during their stay at Kokrajhar. Informant/victim no way in 

her statement before the court stated that accused committed rape on her. 

The ejahar shown intimate relationship developed in between her and 

accused and they had physical relationship. 

17.  PW-1 in her cross stated she did not mention  in her ejahar she was two 

month pregnant at the time of lodging ejahar. Ejahar shown that she was 

living with her husband till 26-09-06. She is married woman. There is no DNA 

proof/paternity proof of the child that accused impregnated her. Her 

evidence as well as her statement    made in the ejahar and 161 Cr.P.C 

statement shown that accused being colleague of her husband visited their 

house and became  close member of  their house and developed good 

relationship and she and accused developed intimate relationship and they 

had physical relationship. Thus, the physical relationship, if any, took place in 

between accused and PW-1, is not forceful and she is consenting party to the 

said sexual act and not covered ingredients of section 375 I.P.C. She made 



8 | P a g e  
 

inconsistent statement in her ejahar, before police and before the court. 

Scrutiny of her evidence shown that her grievance is that accused did not 

marry her. So this case does not fall u/s 366 I.P.C. because ingredient of 

section 366 I.P.C. that accused kidnapped PW-1 to marry her against her will 

and consent and for that he seduced her not at all appeared.  

18.  The statement which she made before the court did not made in her ejahar 

Ext-1 and therefore her lone statement does not derived confidence and 

therefore same is not believable and not sufficient to hold accused guilty u/s 

376 IPC beyond all reasonable doubt. Also from the statement of victim not a 

single ingredient of section 366 IPC coming out against the accused Foridul 

Islam.  

19. Thus, coupled with the above discussions, I have come to my judicious 

finding that prosecution failed to bring home charge u/s 366/376 of I.P.C 

against the accused person Foridul Islam beyond all reasonable doubt and he 

is acquitted from the charge of section 366/376 of I.P.C and is set at liberty. 

20. Bail bond of accused person will remain stands for next six (6) months u/s 

437(A) Cr.P.C. 

21. Send back the GR case record to the learned committal Court with a copy of 

the judgment.  

22. Given under hand and seal of this Court on this 07th day of April 2018 at 

Bilasipara.  

 

 

 

 

      (Smti S. Bhuyan) 

                 Addl. Session Judge, Bilasipara 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III. 
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APPENDIX 

 

PROSECUTION WITNESS:- 

 PW-1 Informant/victim,  

 PW-2 Dr. Arup Kr. Choudhury,  

 PW-3 Mazeda Khatun,  

 PW-4 Bhaben Namadas,  

 PW-5 Motbhan Bibi,  

 PW-6 Amoja Bewa,  

 PW-7 Monowara Bibi,  

 PW- 8 Mozor Ali,  

 PW-9 Inspector (Retired) Jit Bahadur Sunar 

 

PROSECUTION EXHIBIT:- 

 Ext1 -Ejahar,  

 Ext-2 Medical Report,  

 Ext-3 Smear report,  

 Ext-4 Radiological report,  

 Ext- 5 Sketch Map,  

 Ext-6 Charge sheet 

  

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITS :- NIL 

COURT WITNESS :- NIL 

COURT EXHIBITS :- NIL 

 

 

 

(Smti S. Bhuyan) 

Addl. Session Judge, Bilasipara 


